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B ABOUT HARP

The Health and Reentry Project (HARP) bridges gaps between the health and criminal
justice systems to build safer and healthier communities. HARP works with local, state, and
federal leaders, stakeholders, advocates, and people directly impacted by incarceration to
advance policy that expands access to health care for millions of people leaving prisons and
jails every year.

This issue brief expands on recent HARP publications analyzing the role that Medicaid can
play in meeting the health needs of people as they return to communities after incarceration:

>

>

Paving the Path to Healthier Reentry: How New Medicaid Policies Can Improve Mental

Health and Substance Use Support as People Return to Communities (October 2023)

Breaking Ground: How California is Using Medicaid to Improve the Health of People

Leaving Incarceration (May 2023)

Redesigning Reentry: How Medicaid Can Improve Health and Safety by Smoothing

Transitions from Incarceration to Community (July 2022)

Medicaid and Reentry: Policy Changes and Considerations for Improving Public Health
and Public Safety (March 2022)

HARP has also posted a set of three reports led by HARP Executive Director Vikki Wachino
and published by Viaduct Consulting LLC that recommend approaches to using Medicaid to
cover opioid use disorder services in prisons and jails:

>

>

>

Recommendations for Medicaid Coverage of Opioid Use Disorder Services in Jails and
Prisons (October 2023)

Recommendations for Medicaid Performance Measures for Opioid Use Disorder
Services Pin Jails and Prisons (November 2023)

Recommendations for Medicaid Payment Models for Opioid Use Disorder Services in
Jails and Prisons (January 2024)



https://healthandreentryproject.org/wp-content/uploads/2023/10/Paving-the-Path-to-Healthier-Reentry.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/10/Paving-the-Path-to-Healthier-Reentry.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/05/Breaking-Ground.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/05/Breaking-Ground.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/05/Issue_Brief_-_Redesigning_Reentry_-_July_2022.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/05/Issue_Brief_-_Redesigning_Reentry_-_July_2022.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/05/Brief_-_Health_and_Reentry_Project_-_March_2022.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/05/Brief_-_Health_and_Reentry_Project_-_March_2022.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/10/Recommendations-for-Medicaid-Coverage-of-OUD-Services-in-Jails-and-Prison.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/10/Recommendations-for-Medicaid-Coverage-of-OUD-Services-in-Jails-and-Prison.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/11/Recommendations-for-Medicaid-Performance-Measures-for-Opioid-Use-Disorder-Services-in-Jails-and-Prisons.pdf
https://healthandreentryproject.org/wp-content/uploads/2023/11/Recommendations-for-Medicaid-Performance-Measures-for-Opioid-Use-Disorder-Services-in-Jails-and-Prisons.pdf
https://healthandreentryproject.org/wp-content/uploads/2024/01/Recommendations-for-Medicaid-Payment-Models-for-Opioid-Use-Disorder-Services-in-Jails-and-Prisons.pdf
https://healthandreentryproject.org/wp-content/uploads/2024/01/Recommendations-for-Medicaid-Payment-Models-for-Opioid-Use-Disorder-Services-in-Jails-and-Prisons.pdf
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H INTRODUCTION

More than 440,000 people returned to communities from prisons in 2021, and roughly 7 million
people entered jails in 2021, many of whom returned to communities within a month.? Despite
years of advances in reentry approaches and historically high rates of health coverage in the
U.S., many people leave prison or jail with few health supports. People who are returning to
their communities fall into gaps between the health care and criminal justice systems and are
often left to navigate a fragmented patchwork of services on their own. As a result, health and
public safety outcomes following release are extremely poor, despite a significant investment
of public sector resources.

For the first time, Congress, the administration of President Joe Biden, and states are trying to
break down these barriers and create continuity of care at reentry. New policies, carried out
through state Medicaid waivers and federal statutory changes, allow states to use Medicaid to
cover some services provided when people are incarcerated. The waiver changes, which have
been in the works for several years, make it possible for states to use Medicaid to cover some
services immediately before a person is released from prisons and jails both need to be plural
to be consistent with youth facilities. Additionally, statutory changes Congress enacted in
2022 authorize Medicaid to cover services for youth during the pretrial period and require
Medicaid to cover some services for youth at reentry. These changes take effect nationally
starting in 2025. Congress is also considering legislation to make additional changes to
Medicaid’s role when people are incarcerated. These reforms have gained bipartisan,
cross-sector support in the last decade, reflecting policy interest in improving public safety,
the criminal justice system, racial equity, health outcomes, and access to mental health and
substance use treatment.

NEW MEDICAID REENTRY POLICIES: OPPORTUNITIES AND
CHALLENGES

Changing Medicaid policy is an opportunity to systematically strengthen reentry at a
local, state, and national scale. Research shows that strong connections to health care
through Medicaid and other services at reentry can improve health; reduce crime,
recidivism and reincarceration; support successful reintegration; and potentially reduce
spending in the justice system. The recent changes also provide an opportunity to improve
both the quality of and access to some services that are provided in prisons and jails.

However, making these policy changes successful is extremely complex. It requires
bridging health care and correctional systems and the government agencies that
oversee them, which historically have not interacted and operate in vastly different
ways. Standards of care and accountability structures between these systems differ
considerably and vary even within the correctional system itself. The policy changes
also shift financial responsibility for some services from state and local governments to
the federal government.
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. The Health and Reentry Project, a cross-sector initiative to improve the health of people
returning to communities after leaving prisons and jails, produced this issue brief to describe
the health care needs of people who are incarcerated, the evolution of Medicaid’s role in
covering services when people are incarcerated, recent policy reforms, and the cross-sector
goals that those reforms seek to advance. The brief closes by discussing the most significant
implementation issues that must be tackled to translate these new policies into strong service
provision and takes into account the perspective, context, and aims of both the health and the
criminal justice systems and makes meaningful improvements to people’s health and lives and
to public safety. The brief focuses on the needs of people who have been incarcerated,
reflecting the emphasis of the current Medicaid policy changes, but recognizes that
investments in services for people who have been victims of crime are also needed.

HARP published a companion paper to this issue brief, From Policy to Practice: Seizing
the Moment to Transform Health and Reentry, which synthesizes the perspectives of
cross-sector stakeholders on implementing new Medicaid and reentry policy changes.

The importance of addressing the needs of people who are incarcerated as
they return to communities

Reentry is a high-risk moment for peoples’ health, and people leaving incarceration would
benefit from stronger connections to services as they return to communities after periods of
incarceration.

P> People who are incarcerated have high rates of many physical and behavioral health
conditions. These conditions include higher rates of mental health disorders, substance use
disorders, and chronic issues such as asthma, diabetes, and heart disease than are experienced
by the general population.® 45 Because of the significant racial disparities in the correctional
system,® these problems disproportionately impact incarcerated people of color.

KEY STATISTICS ON HEALTH AND INCARCERATION

P An estimated 40% of people incarcerated in prisons and jails reported currently
having a chronic medical condition and about 50% reported ever having a chronic
medical condition, as compared to 27% and 31% of the standardized general
population, respectively.”

P About 66% of people incarcerated in prisons and 40% in jail with a current chronic
condition reported currently taking prescription medication.®

P An estimated 37% of adults incarcerated in prisons and 44% in jails had a previous
mental health condition, with rates higher for women than for men.®

P Approximately 70% of youth incarcerated in youth correctional facilities have a
mental health condition, compared to only 9% to 22% of the youth in the general
population.”

P An estimated 63% of people incarcerated in prisons and 58% in jails meet criteria for
a substance use disorder."
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https://healthandreentryproject.org/wp-content/uploads/2024/01/From-Policy-to-Practice-Seizing-the-Moment-to-Transform-Health-and-Reentry.pdf
https://healthandreentryproject.org/wp-content/uploads/2024/01/From-Policy-to-Practice-Seizing-the-Moment-to-Transform-Health-and-Reentry.pdf

High rates of physical and behavioral health conditions in prisons and jails are the product
of a range of personal and social factors. These include laws about what activities are
criminalized and how those laws are enforced. For example, laws about illicit drug use are
associated with higher incarceration rates for people with substance use disorder. At times,
health and behavioral health conditions go untreated in the community. Lack of access to
physical and mental health services means that the community misses opportunities to
address risk factors, making it more likely that people become involved with the justice system.

Incarceration itself can have many negative impacts on health, including worsening mental
health and chronic health conditions.” People who are incarcerated may face traumatizing
conditions, such as solitary confinement, overcrowding, and violence, as well as a lack of
access to adequate health care. Some people with serious mental illness who are
incarcerated receive treatment and services, but others may experience harsh environments
that make their symptoms worse, face a lack of resources to care for them, and live in
settings that were not designed for their needs.”® Medications for people with a range of
conditions — including asthma, diabetes, and serious mental illness — are underused in
prisons and jails,” and failure to connect people with serious mental iliness to needed
medications has been associated with suicide attempts in jails.® The Louisiana Death
Behind Bars project found that many prison deaths in the state are attributable to medical
conditions, as well as suicide and overdose.”®

P> Reentry is a high-risk time that is often associated with poor health outcomes. One study

estimated that people who are formerly incarcerated are over 12 times more likely to die
than other people in the two weeks following release, from causes that include heart
disease, homicide, suicide, and cancer.” Death by overdose is a particular risk, with
estimates of overdose death rates ranging from 40 to 120 times that of the general
population, depending on the study and location.’®® Hospitalizations and emergency room
use are also higher for people in the weeks immediately following release from prison or jail
than they are for the general population.?®?' Rates of accessing outpatient medical care,
including treatment, are low.?? Failing to meet the health care needs of people as they
return from periods of incarceration hinders their ability to get back on their feet.

BARRIERS TO MEDICAID COVERAGE FOR
PEOPLE WHO ARE INCARCERATED

The Medicaid program can be a key lever to improving the health of people who are
incarcerated. Despite high rates of Medicaid eligibility among the incarcerated population,
policies of exclusion have prevented them from receiving benefits. These federal policies are
starting to change, following a period of more incremental improvements.




. P> Most people who are incarcerated are eligible for Medicaid. They disproportionately earn
low incomes prior to incarceration and earn little to no money while incarcerated, so the
vast majority qualify for Medicaid benefits as they return to their communities.?®> People
who qualify for Medicaid prior to incarceration remain eligible while inside, but the
statutory “inmate exclusion” prevents Medicaid from paying for services other than
inpatient hospital stays during incarceration. Congress established this exclusion when it
created Medicaid in 1965,?* and it has prevented the federal government from contributing
to what has historically been a state and local financial obligation.

P> Expansions of health care coverage and the growth of incarceration has prompted health
and criminal justice leaders to reconsider the “inmate exclusion.” When this exclusion was
established, both the Medicaid program and the correctional system were much smaller
than they are today, limiting the exclusion’s impact.?> 26 For most of Medicaid’s history,
relatively few people who were incarcerated qualified for Medicaid, because Medicaid
eligibility was generally limited to children, seniors, people with significant disabilities,
pregnant women, and parents with very low incomes. This changed in 2014 when the
Affordable Care Act (ACA) expanded Medicaid eligibility to low-income adults. Many more
people, including those involved in the justice system, became eligible for Medicaid due to
the ACA, which also required significant expansions in mental health and substance use
benefits. Currently, 41 states have adopted Medicaid expansion, which a Supreme Court
ruling made optional for states in 2012.%”

P> States have made incremental changes to connect people to Medicaid coverage at
release, but until 2023 the “inmate exclusion” remained intact. The expansion of coverage
through the ACA generated stronger interest on the part of state and federal Medicaid
officials in using Medicaid to meet the health needs of people in the justice system. Since
2014, federal and state governments have adopted incremental policy and operational
reforms to strengthen connections to health services at reentry. In 2016, the Centers for
Medicare and Medicaid Services (CMS), the federal agency that administers Medicaid,
issued policy guidance reinterpreting federal law as authorizing Medicaid to cover services
in many community correctional settings.?® Most states have tried to make Medicaid
eligibility more continuous by temporarily placing a person’s Medicaid coverage in
suspended status rather than terminating it altogether when they become incarcerated.?® In
2018, building on this reform, Congress required states to suspend, rather than terminate,
Medicaid coverage for youth in the correctional system.3° States are increasingly requiring
Medicaid managed care organizations (MCOs), which deliver services to beneficiaries, to
provide care coordination to people before they leave prisons. A third of all states that use
managed care impose such requirements. Finally, a few states have launched initiatives to
use Medicaid to connect people to housing and employment services after they leave
prison or jail.¥




. P> Interest by correctional officials in leveraging Medicaid has grown, driven in part by
interest in improving mental health and substance use services. At the same time that
these Medicaid policies were developed, correctional and criminal justice officials became
more interested in finding ways to better meet the health needs of people in the justice
system. Because people with mental health and substance use conditions are incarcerated
at high rates, prisons and jails have come to play a major role in providing treatment
services — although how and whether they meet people’s needs varies significantly across
facilities.®® 3 Some correctional and criminal justice officials have launched treatment
programs in prisons and jails or are developing reentry plans that include needs
assessments and efforts to create continuity of care upon release. A large majority of state
prisons reported in 2016 that they offered medications and referrals to mental health
services to some or all people as they left prison.3* Some are also offering services for
substance use disorder; nearly a third of jails reported offering some form of medication for
opioid use disorder.3> Gaps in Medicaid coverage can make it challenging to coordinate care
between correctional and community providers as people prepare to return from periods of
incarceration. For example, providers may be reluctant to book appointments for people
post-release if they do not have active coverage.

BARRIERS THAT PERSIST BETWEEN THE
HEALTH AND CRIMINAL JUSTICE SYSTEMS

Over the past 10 years, many states and the federal government have made modest improvements,
including focusing on facilitating Medicaid enrollment post-release, However, significant
barriers still stand in the way of providing strong continuity, access, and quality of care.

P> States have made incremental progress in getting or keeping people who are
incarcerated enrolled in Medicaid coverage, but they have not achieved seamless
coverage. Some states that made efforts to enroll people in Medicaid pre-release have
achieved high coverage rates, and some reported associated cost savings. But in a 2019
study of four states that were leading efforts to connect people to Medicaid coverage and
opioid use disorder treatment at release, officials reported technological hurdles to
establishing automated processes, administrative challenges, and difficulty predicting
release dates.’¢ In a separate examination of eight states that had undertaken initiatives to
connect people to services at release through Medicaid MCOs, state officials reported that
gaps in coverage at release persisted due to problems sharing information across health
and correctional settings, and in one state across counties.’” Reinstatement of full benefits
at release may take so long that people experience coverage lapses at release. These
coverage lapses can affect care coordination between carceral and community providers as
people prepare to leave incarceration: for example, providers may be reluctant to book
appointments for people post-release if they do not have active coverage. Even in states
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that suspend coverage, suspension processes do not necessarily apply to all prisons or jails
within the state, since each facility may operate its own separate system.3® Fewer than half
of states use automated systems to transmit enrollment and release information between
prisons and jails or state and county agencies that review Medicaid eligibility.?® This
challenge has likely meant that people leaving the justice system have lower rates of health
insurance coverage than other people.

Even when people have continuous coverage, they can face service gaps. While states
have taken steps toward connecting people to services at release, they have also identified
gaps. Some officials in states with Medicaid coverage for opioid use disorder treatment
during reentry reported that a lack of Medicaid funding for assessment and care
coordination made it hard to provide services.“® Absent Medicaid coverage, state and local
governments bear the cost of connecting people to services on their own. For that reason,
states may gravitate toward lower-cost options and approaches whose costs can be borne
by their MCOs. States also described several barriers to continuity of care, including
unpredictable release dates, difficulty accessing facilities, geographic differences between a
release location and where a beneficiary lives post-release, not having accurate contact
information for beneficiaries post-release, and social challenges such as lack of access to
transportation and housing.*

The divide between the health and criminal justice systems is difficult to bridge. The
major divide between the health and criminal justice systems drives the lack of continuity
and access that people experience during reentry. Historically, most corrections
administrators perceived their responsibility to a person who is incarcerated as ending
when that person walked out of prison or jail. Meanwhile, Medicaid administrators viewed
the program’s responsibility as ending when a person entered a correctional facility, and
then picking up again at some point post-release. Because there have historically been few
active efforts to serve people after they return from periods of incarceration, “post-release”
can mean that the health system’s next interaction with a person occurs weeks, months, or
even years later, when Medicaid pays a hospital bill. Maintaining separate administrative
structures and financing systems widens this divide and leaves each system with little
incentive to collaborate, much less to invest in the underlying staffing, infrastructure, and
policies needed to bridge this divide and support people during reentry. Policy decisions
and political priorities have not historically dedicated resources to people returning from
periods of incarceration.
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H HOW MEDICAID POLICY IS CHANGING TO

ALLOW COVERAGE OF SOME SERVICES
DURING INCARCERATION

At the federal level, policymakers are changing Medicaid’s role both legislatively and
administratively. Initially, these changes focused on starting Medicaid coverage of some
services immediately prior to a person’s release from prison, jail, or a youth correctional
facility.4> More recent changes have expanded Medicaid’s role at reentry specifically for youth,
including by allowing some services to be covered for youth who are incarcerated but whose
cases are pending disposition.

P> CMS is allowing Medicaid to cover pre-release services through demonstration waivers in
some states. In 2018, as part of legislation to address the opioid epidemic, Congress
required CMS to issue guidance for states on how to improve people’s transitions from
incarceration to the community using Medicaid demonstration waivers.** CMS issued this
guidance in 2023, announcing that it would waive Medicaid’s “inmate exclusion” to allow
state Medicaid programs to cover a specific set of services for up to 90 days before a
person’s anticipated release date from incarceration.** For a limited time, CMS also offered
states the opportunity to apply for funding to support hiring and training staff, as well as to
develop new processes and systems. Additionally, states have a continuing opportunity to
obtain a favorable Medicaid matching rate as they develop, implement, and operate
information technology systems to support the implementation of the new policies.

MEDICAID REENTRY DEMONSTRATION WAIVERS: GOALS AND
COVERED SERVICES

Medicaid reentry demonstration waivers aim to use Medicaid coverage to build a bridge
between a person’s period of incarceration and their release into the community. The
new policy starts by providing targeted services before a person is released and
strengthens connections to the comprehensive Medicaid benefits available post-release.
CMS set specific health care goals for the policy: “increase coverage, continuity of
coverage, and appropriate service uptake” prior to release; improve access to services
and transitions, coordination, communication, and connections between correctional
and community settings; increase investments in health care to improve quality; and
reduce post-release deaths, hospitalizations, and emergency department visits.*®

In its guidance, CMS set a floor of three pre-release services that states taking up
waivers must cover:

P> case management for physical, behavioral health, and health-related social needs
such as housing;

P medication-assisted treatment (MAT) for people with substance use disorders; and
P provision of a 30-day supply of all prescription medications upon release.
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These services are likely to be especially beneficial to people with behavioral health
and substance abuse conditions, for whom case management, MAT, and medication
continuity are important.*¢ States can go beyond this benefits floor, define which
specific groups of incarcerated Medicaid or CHIP beneficiaries are eligible for services,
and determine which correctional facilities provide Medicaid-covered pre-release
services, as well as whether services are provided by community or correctional providers.

States must also build a plan to reinvest savings. CMS requires states to submit a
reinvestment plan, to be approved by the agency, agreeing that any federal funds that
replace pre-existing state and local funding for correctional services will be reinvested to
increase access to and continuity of care.4” CMS also requires that states promote
enrollment in Medicaid among people who are incarcerated by helping those who are
eligible to apply for and renew coverage, by suspending rather than terminating Medicaid
benefits when people are incarcerated, and by reactivating coverage at the time of release.

CMS has approved two states’ reentry waivers, and 17 additional states have proposed
waivers. State interest in taking up reentry waivers has been unusually strong. As of
February 2024, 19 states have submitted waiver proposals to CMS. In January 2023, CMS
approved California’s waiver proposal, which modestly exceeds the floor that CMS set in its
waiver guidance. California is currently implementing its new policies, and they will
gradually begin to take effect starting in October 2024. In June 2023, CMS approved
Washington State’s reentry waiver proposal, which contains the same elements as
California’s but makes pre-release services available to all incarcerated Medicaid
beneficiaries rather than limiting them to beneficiaries with specific health conditions. It
also “tiers” some of the benefit requirements, allowing correctional facilities to decide
which tier to implement. Washington plans to implement the waiver in 2025. Meanwhile,
CMS is reviewing 17 additional waivers over the coming year. The specifics of the proposals
vary, but all prioritize people with behavioral health needs.*®

States with approved or pending Medicaid reentry waivers, as of February 2024

B Waiver Approved
Bl Waiver Pending

n




. P> Congress has also made the first statutory changes to Medicaid’s “inmate exclusion,”
which affect youth. In 2022, Congress enacted the first nationwide changes to Medicaid’s
role in corrections as part of the Omnibus Consolidated Appropriations Act of 2023. This
act requires all states to cover screenings, diagnostic services, and case management for
incarcerated youth during the pre- and post-release periods and gives states the option to
use Medicaid to cover some services for youth who are incarcerated pretrial. These policy
changes apply to all youth under age 21 as well as former foster care youth, who remain
eligible for Medicaid until they reach age 26. When they take effect in January 2025, the
changes will affect youth who are in state prisons and jails in addition to those in youth
correctional and other facilities. As of January 2024, CMS had not issued implementation
guidance, and it is unclear whether the policy requirements that CMS established in its
waiver guidance, such as reinvestment requirements, will apply to the youth provisions.

POTENTIAL ADDITIONAL LEGISLATIVE REFORMS

Congress is demonstrating continued interest in expanding Medicaid’s role by
considering broader changes to the program’s “inmate exclusion.” As of early 2024,
Congress has been discussing two additional pieces of legislation:

P The Reentry Act would revise the “inmate exclusion” to require that Medicaid cover
services provided to eligible people who are incarcerated in all states for the 30-day
period prior to release. The legislation has been introduced in the House and Senate
with bipartisan cosponsors. The bill, which was previously called the Medicaid
Reentry Act, passed the House three times in prior Congresses, but the Senate did
not pass it. The Reentry Act has yet to advance in the current Congress, but the bill
— or a modified version of it — is under discussion as part of this year’s
reauthorization of the Substance Use Disorder Prevention That Promotes Opioid
Recovery and Treatment (SUPPORT) for Patients and Communities Act of 2018.

P> The Due Process Continuity of Care Act would amend the “inmate exclusion” to
give states the option to cover health care services through Medicaid for people
who are detained pretrial, which includes the majority of people in jail. This bill also
has bipartisan cosponsors and would build on the state option that Congress passed
in 2023 to provide services to youth who are detained pretrial. Congress may also
include a version of the Due Process Continuity of Care Act in a SUPPORT Act
reauthorization. The reauthorization bill passed by the House includes a similar
provision that pertains only to pregnant women, while the version passed by the
Senate Finance Committee includes a provision that grants seven days of coverage
to people with a diagnosed substance use disorder.
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https://www.congress.gov/bill/117th-congress/house-bill/955
https://www.congress.gov/bill/118th-congress/senate-bill/971?s=1&r=33

Some members of Congress have made more far-reaching proposals. The Humane
Correctional Health Care Act would end the Medicaid “inmate exclusion,” meaning that

Medicaid and CHIP would cover health services for eligible people who are
incarcerated throughout a prison or jail stay, a major financing shift. Additional
legislation, the Rehabilitation and Recovery During Incarceration Act, would create an
option for states to provide Medicaid coverage for mental health and substance use
services throughout a person’s incarceration.

It is not entirely clear how much these new policies would cost the federal government.
In 2021, the Congressional Budget Office (CBO) estimated the additional spending that
would result from the Medicaid Reentry Act at $3.7 billion over 10 years, or about
$400 million each year.#® This is relative to the $594 billion that the federal government
spent on Medicaid last year.5° CBO'’s estimates do not account for any potentially
offsetting reductions to criminal justice spending. The CBO has not yet officially estimated
the cost of the Reentry Act currently pending before Congress, nor scored the Due
Process Continuity of Care Act.5" Because it is much more extensive than the Reentry
Act, the Humane Correctional Health Care Act will likely cost significantly more than
the Reentry Act, although the CBO has not scored it. Lack of available information
about spending on health care services in prisons and jails challenges the development
of robust estimates of the spending impact of changing Medicaid policy in this area.

HOW MEDICAID POLICY CHANGES
SUPPORT THE GOALS OF HEALTH AND
JUSTICE SYSTEM LEADERS

The priorities and policy objectives of leaders in the health and justice systems have driven
interest in allowing Medicaid to cover some services provided in prisons, jails, and youth
correctional facilities.

P> Health care officials wish to expand earlier efforts to develop services for people
involved in the justice system. State officials who have led efforts to use Medicaid to
provide people with services during reentry argue that these services would be stronger if
they begin prior to release rather than after the fact. They also suggest that using Medicaid
financing would provide a more continuous and less fragmented source of support for
reentry than grant or state and local funding can alone. Some officials point out that
Medicaid often incurs costs after people are released, such as from avoidable hospital and
emergency room use, and those costs could be better managed if Medicaid were able to
identify and meet a person’s health needs prior to release.>?
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. P> Criminal justice officials wish to address public safety and provide a new, ongoing
financing source for some correctional health care services. Many correctional and law
enforcement leaders see a connection between health care access and public safety. This
belief has led to a broad coalition of public safety officials who advocate for eliminating or
amending the “inmate exclusion.” The National Sheriffs’ Association, the National
Association of Counties, and other groups have advocated for modifying the “inmate
exclusion” as a measure to improve public safety and help local governments better
manage spending associated with incarceration.>

P> Policymakers want to broaden access to substance use services in correctional settings.
As the toll of the opioid epidemic continues to grow, policymakers have expressed an
increasing interest in strengthening access to substance use treatment in prisons and jails.
People with substance use disorder are incarcerated at high rates, overdose death rates in
prisons®* and jails®>® have increased, and few prisons or jails provide access to MAT,¢
although the number of facilities doing so is growing.>” 58 5°

P> Policymakers seek ways to address racial disparities, advance public health, and improve
quality of care in correctional settings. In recent years, public awareness about racial
disparities in both incarceration rates and access to health care services has grown. During
the COVID-19 pandemic, public recognition of the high rates of viral transmission and
deaths in prisons and jails, along with the racial justice protests during and after 2020,
spurred interest from policymakers in better addressing the health care needs of people
who are incarcerated.®° Legislative activity on the Medicaid Reentry Act increased in 2020
and 2021.5" More recently, policymakers have expressed greater interest in leveraging
Medicaid to expand access to services prior to, during, and after incarceration, describing
these policies as a way to address health-related social needs.??

ESSENTIAL ELEMENTS OF EFFECTIVE
MEDICAID REENTRY POLICY
IMPLEMENTATION

Effective implementation of the new Medicaid policies will determine how fully they realize
their potential to improve people’s lives, strengthen public safety, and use public resources
more effectively. By working collaboratively across federal, state, and local governments,
officials can help build systems that more effectively connect people to services, improve
outcomes, and prevent future justice system involvement. The essential elements of effective
implementation are as follows:
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. P> Bridge the longstanding divide between the health and criminal justice systems.
Authorizing Medicaid to cover some services in prisons and jails requires collaboration
between two different systems to change the practice and culture around reentry. The
health and criminal justice systems have very little history of collaboration — or even
interaction. Few community-based health care providers maintain active relationships with
prisons and jails. There is little shared infrastructure or common understanding of terms.
One central difference is that the financing of Medicaid and other health insurance
programs is designed to ensure that all beneficiaries who meet eligibility, clinical, or
medical necessity criteria receive services, whereas in many correctional settings, service
availability is instead determined by available resources. Because of these differences, a
significant risk exists that the new Medicaid policy changes could merely shift financing
from one level of government to another, which would fall short of the potential benefits. To
overcome these risks, officials must bridge major differences between their mission, culture,
goals, process, administration, oversight, and operations. Both health and criminal justice
entities need to be actively involved in developing, implementing, and overseeing the new
policies. States and local governments should build formal and informal coordination
mechanisms that build cross-system understanding and encompass policy development,
system implementation, and governance and include input from all involved entities,
stakeholders, and the public, including people with direct experience of incarceration.®?

P Accommodate variations in correctional settings and health care provision. The
correctional system is highly federated.®* There are approximately 2,000 state and federal
prisons and 3,000 jails.?® Prisons and jails play very different roles in the criminal justice
system, are managed and overseen at different levels of government, and are characterized
by key operational differences that may challenge the effective application of new federal
policies. For example, new Medicaid policies establish specific pre-release service coverage
time periods, such as allowing Medicaid coverage 30 or 90 days prior to release. These time
periods do not take into account key differences between state and federal prisons, local
jails, and youth correctional facilities, such as significant differences in lengths of stay and
challenges establishing expected release dates, especially in jails, where release typically is
determined by the outcome of a court proceeding. State officials implementing new
policies should develop approaches to release dates that accommodate the circumstances
and needs of different settings. These approaches should be developed with input from
prison and jail administrators, health care providers, courts, and law enforcement, among
others, to determine feasibility and ensure that establishing release dates does not
inadvertently prolong incarceration.

P Address major differences in health care quality and access standards. Medicaid, like
other health insurers, has a set of established programmatic, service, and coverage
standards. Applying these standards to some services in a correctional setting has the
potential to increase their quality and broaden access. It can also improve accountability by
increasing state and federal oversight of health care services provided in state prisons and
local jails. Current accountability mechanisms are limited. But bringing correctional services
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into alignment with the standards that have previously only applied in community health
care settings will require significant effort and attention and could be a source of tension
between Medicaid agencies and prisons and jails. Health and justice system officials must
be careful when translating Medicaid standards into a correctional setting, doing so in a
way that accounts for security concerns, high turnover rates, short jail stays , the inherent
unpredictability of prison and jail settings, and other factors. Officials should develop
structures to ensure that the system delivers care at a high standard, pays for it
appropriately, and integrates it with community-based services. Developing these
structures involves clarifying questions about provider accreditation, clinical
decision-making and authority, monitoring, and governance. The underlying goal is that
officials provide health care services according to clinical standards; historically, clinical
needs have taken a back seat to safety and security concerns and other correctional
priorities in prisons and jails.

CORRECTIONAL HEALTH CARE STANDARDS

Governments have a constitutional mandate to provide people in prisons and jails with
health care. The 1976 Supreme Court case Estelle v. Gamble®® found that deliberate
indifference to the medical needs of people who are incarcerated constitutes a
violation of the Eighth Amendment prohibition on cruel and unusual punishment.
However, beyond this minimum threshold, there is no commonly accepted standard of
care for prisons or jails. Methods of health care delivery, amounts spent on health care,
and the quality of care provided vary widely across facilities and on the whole differ
from those provided in the community. States and counties finance services on their
own and may provide medical services directly by employing their own health care
providers, contract with outside organizations, or rely on a combination of in-house
and contract providers.®” There is little transparency in information about health care
services and outcomes.

P> Address feasibility and administrative challenges. Covering Medicaid services requires

governments and correctional facilities to develop systems for billing, coding, and
documentation, which have not yet been built in many correctional settings. It is also
unclear how many correctional facilities use electronic health records. Data and systems
need to be upgraded and expanded to share enrollment and patient clinical information
and accord with rules regarding privacy of information. Governments and correctional
facilities must develop approaches to minimizing administrative burdens while also
promoting accountability and service provision. One key challenge will be overcoming
physical environments that were designed to restrict movement rather than to facilitate
care. Today, both corrections and health care workforces face high vacancy rates, and
states must increase staffing and training of health care and correctional professionals in
order to meet these demands.

16



. P> Ensure access to community services post-release. After people are released from periods
of incarceration, they should have immediate access to the community health and
behavioral health services they need, so that the services they receive pre-release connect
to robust and comprehensive services post-release. State and local governments, as well as
insurers, must devote specific attention to ensuring that these services are available and
that providers are trained, capable, and paid adequately to meet the behavioral health,
chronic health, and criminogenic needs of people who have been incarcerated.

P> Coordinate and communicate with law enforcement, courts, and probation and parole
systems. State Medicaid and corrections officials must work actively with law enforcement
and courts to ensure that they are aware of new services available in prisons and jails and in
the community. Close engagement is necessary to help ensure that these new policies
reduce reliance on the justice system by connecting people to the services they need, both
in the community and in correctional settings. Without close coordination and
communication, there is a risk that courts and parole boards will see prisons and jails as
more available sources of treatment than community-based service providers.

P> Build staffing, data systems, and other implementation infrastructure. In addition to
Medicaid financing some services provided in prisons and jails, state and local governments
will need to dedicate resources to building capacity and infrastructure to provide those
services in alignment with Medicaid standards. Additional staff, information-sharing
systems, and other services, as well as physical changes to facilities, may be needed.®® Two
federal mechanisms that states can use to fund capacity and infrastructure related to
waiver implementation are CMS transitional implementation resources and reinvestment
plans. State and local funding and philanthropic resources could also be used to develop
the capacity needed to implement waivers or other reforms.

Additional elements of effective implementation are emerging from the efforts of
health and criminal justice leaders. In July 2023, HARP held a cross-sector convening
to discuss and evaluate implementation priorities for the new Medicaid policies.
HARP synthesized stakeholder perspectives offered at that convening on how to
implement new policies in From Policy to Practice: Seizing the Moment to Transform
Health and Reentry.
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https://healthandreentryproject.org/wp-content/uploads/2024/01/From-Policy-to-Practice-Seizing-the-Moment-to-Transform-Health-and-Reentry.pdf
https://healthandreentryproject.org/wp-content/uploads/2024/01/From-Policy-to-Practice-Seizing-the-Moment-to-Transform-Health-and-Reentry.pdf

H CONCLUSION

Newly issued Medicaid and criminal justice policies present a first-of-its-kind opportunity to
address the health needs of people who have been incarcerated. These policies offer a major
new lever to advance public safety by systematically building stronger reentry approaches
across the country and ensuring that people can access the care they need, when and where
they need it. They have the potential to advance key health and justice system goals, improve
outcomes for people and communities, and produce offsetting savings by reducing health
care, justice system, and broader social costs. Realizing these goals requires active, ongoing,
and unprecedented collaboration between health and criminal justice system actors, both
inside and outside of government, and sustained attention and commitment to
implementation as these complex systems are brought together for the first time.
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